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' FOR CHANGE OF APPROPRIATION WATER
‘ ;QRIGHQ‘NO 615928 76H
’@BY_SAMUEL T. AND VIRG

o

BEFORE THE DEPARTMENT OF
MATURAL RESCURCES AND CONSERVATION
OF THE STATEZ OF MONTANA

»
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IN THE MATTER OF THE APPLICATION
PrOPOSAL FOR DECISIOHN

,rs Cha‘les and Rhcnda lexden (hereafter, "ijector

| G;vxden") were represented by said Charles GlVlden, who

,testlfled.
objector Miles 8. Knutson appeared pro se.




Objector O. M. Lord Investmeant CO. (hereafter, "Objector
OML") was represented by Otis Kline, Jr. MNr. Kline testified,

and called DNRC staff witness Lee Yelin.

~0bjectors Leslie and Agnes Golden (hereafter, "Objectoxr
,Galden") were represented by said Leslie Golden, who testlfled,

Ob‘ectors Henry and: Jeannette Wiriters. (hercafter, "objector

I ﬁact Assessment of Transferrlng Water nghts Between Difches ln ;v

t‘w Sheafman Creek: Dralnage“, was admltted w1thout objectlon.

-




o Applicant's Exhibit 2, an Addendum to above-said report,

prepared by Pinnacle Engineering, dated November, 1588, was

admitted without objection,

Objector Gramza offered one exhibit.

"Gramza Exhlblt‘l

+ & document entitled "Delivery

: the Upper Burke Dluch", prepared by Howard Newman,

ObgectorkOML Exhlblt 2, ‘a photocopy of a DNRC record

‘.Jegardlng Water nght No. W21959-76H, was admitted without

objectlon

~Obfector OML_Exhibit 3, two handwritten pages prepared by

Otis Kline, Jr. entitled “Answers to Items 10 - 1§ from 'Green

Sheets'", was admitted without objection,
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Obiector OML Exhibit 4, a copy of an aerial photo taken

after 1969 of the general area of the Applicant's present place
of use, was admitted without objecticn,
Objectgr;OML,ExhibitQS, a handdrawn map prepared by Otis

““‘Jf.lShoWing features of OML property, was zdmitted without

Departm nt recorda.

'There Were no obgectlons o any of théicdnténts"dffthe;

vf%Departmenb flle. ACCOIdlnle, it remalns part of the recordﬂ'

herein in its entirety.




PROPOSED FINDINGS OF FACT

1. Section 85-2~402, MCA, provides that "{an] appropriatoxr
may not make a change in an appropriation right except as
permitted under this section and with the approval of the
department. .- ",

2. The~gaptioned;gpp1ication was duly filed on

'rJuly zo, 1987,

acts of the Application were published

By thxs App]lcatlon, Appllcant seeks. to change Cl lmed

: 7",Ex1st1ng Irrlgatlon Water Rights Nos. 15928-76H, 17858“76d, .:;




o 19708-76H, 19709-76H, and Claimed Exisitng Stockwater Right No.
‘ W15930-76H.

5. Statement of Claim of Existing Water~Right,No, w15928~

tv‘?53’@131@3 1§;8.minex's inches;(m I)0 up to 81 acre- feet per ear'

1;LfRange 21 West (more partlcularly desrrlbed as Parcel Ey

en




Certificate of Survey No. 1684), with a priority date of June 1,
1883. This Claim represents a portion of a larger water right,

commonly known as the "4th water right" on Sheafman Creek.

8. Statement of Claim of Existing Water Right No. 19703-
,?6chlaim5v11 5 miner's. inches (MfIf) up to 86.25 acre-feet per

'ﬁvjﬂar of water frcm Sheafman Creesk’ d;verted in the: NE%SE&NW? ot

;of 20 M‘I,~of the 1st water rzg%t (on the 20 acre present f'i

place of use), and a total of 20 M.I. of ‘the 4th ‘water rlght (o n Qf

'Jthe 20 acre present place of use).

10. By this Application, Applicant seeks to move theprintuif

of diversion and place of use of each of the four above-said
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7 claimed water rights. Applicant would move the point of
diversion of each right to a point located in the SWYNE: Wy of
Saction 28, Township 7 North, Range 21 West; and would move the
place of use of each right to a total of 40 acres, 35 acres of

which are described as being located in the SE%SE% of Section 28,

Township 7 North, Range 21 West, and five acres of which are

described as being located in NELNELXNEY of Section 33, Township 7

-NCrth,}RangéJ21 West.

i, Theanéw‘ncr‘age to,be lrrlgated undex all four claimed

plitting the water lnto the orlglnal separate dltches abaut %

"'%gmlle,down§the upper Burke Ditch. (Field Report«) Tha total
amounts of 1lst or 4th right water presently shunted into e;ther

the upper or the lower Hurke Ditch cannot be ascertained based~on';

this record.




2

13. Objector Gramza holds 50% of Statement of Claim No.
W17859 by Joelina Holt, which claims .16 cfs (6.25 M.I.) of the
lst right on Sheafman Creek for irrigation; and has individually

claimed .16 ¢fsg cf~the lst water right for irrigation under

- Statement of Clalm No. W108935. Objector also holds 50% of

,  szatament of Claxm No W15931 foz stockwater,

Objector Gramza holds 50% of S' bemenﬁ Qf Claim: No W15929  ey

J'g,by Joellna Holt  Wthh clalms 23

“Lo ,GLV¢den clalmg part of the Sth water rlgh don,

3gheafman,Creek for 1rrlgatlon and stockwater.~ %aﬁer 1s dlvertedi7 f"
| 7_“pu£suant o thls rlght into the upper Burke DltCh &vxdently to

'be'shunted into the lower Burke Ditch. Objector also has a

groundwater right for domestic uses. The point of diversion of
sald groundwater right is not far from Applicant's present place

of use.




 rights into the upper Burke Ditch. . Whether it is subsequently

. i6. Objector Easley claims a portion of the 3rd water
right on Sheafman Creek, used for domestic, stock, and
agriculture. Easley's point of diversion is on Sheafman Creek
above the headgate of the upper Burke Ditch.

17. Objector Golden claims a portion of the lst water right

on Sheafmar Creek (Claim No. W15942) and a portion of the 4th

 xight on Sheafman Creek. Water is diverted pursuant to these

of the 2nd waterj_l ht

Objector Wlnters clalms 20 M. I

 Fﬂon Sheafman Craek, whlch rlght is- dlverted below headgate ef thel,q_,h

upper Burke Ditch.

21. Objector OML claims 20 M.I. of the lst water right on S

Sheafman Creek. Objector OML's predecessor in interest, Phil

Baden, who owned the entire 160 M.I. of lst right and its place‘

~10-



of use, reserved 20 M.I. when he conveyed the place of use, and
subsequently moved the point of diversion from the headgate of
onafof the Burke ditches to a point below the headeates of eithex

 OL “the Burka dltches.

‘v224 The record alsy shows that nonappearlng Objectors

CAMcDanLel and Blatter, as well as,one Selby, convey water

McDan1°1 clalms;.l8 cfs: ‘ 

nby dnprLVLng his wWell of as ‘much recharge wate: as it

f"formerly recelved.

25. It is also alleged that the removal of irrigation from. -
the present place of use would create an eyesore, further

knapweed infestation, and crezte a fire hazard.

-11=-
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P 26. It is further alleged that moving the place of use

will deprive Sheafman Creek water users of return flows
khistorically:generated by irrigation under this right. Such
, return flows TS allpged to return to the {reek subsurface as a

jresult{of seepage'fr mfthn upper Burke D;tch, ‘and both on the

Creek . AQQut 60% Qf

,lows, as most of the less is a resul' of

_e,bo tom’of the dltCh, whlch lS accompllehed by a
] However, DeHaan adnitted that, dependlng on porosxt
and other varlables (whlch he had not StudlEd), total loss could,ﬁ'
fbefa“functlon of the wetted perimeter. Regardless, the amounnrf*”?' 
iost would be substantially greater if the ditch is not well
sealed.

28. Howard Newman measured total seepage loss in the uppex

Burke Ditch at approximately 15 M.I. Newman's measurements were:

R A - 1 2 -



taken at very low diverted flows. According to Newman, with

increasing diverted flow, the total amount of seepage loss will
increase with the wetted perimeter; however, the amount of loss

Qrobably won't go up "elthex linearly or exponentlaliy

1freturnd»to‘5heafman Creek sub urface, as a reuult of saepage

‘ffrom xrr¢gatzon of the present place of use, Wlthln a short

:enough per;od of time to be of use to other apprcprlators thnraon

during the irrigation season.



o, 33. The proposed means of diversion and operation consist
of an existing headgate and ditch (the "Heckathorn Ditch"), which
are of sufficient capacity to carry the water diverted pursuant
hereto. There is a Parshall flume in said ditch.

Based upon the foregoing Findings of Fact, the Examiner

makes- the following:z

PRGPOSED CONCLUSIONS OF LAW

The Department?has 3ur;sdlc“;on over the subject matter,

fh”s»been xssuedfor for whlch water has been
reserved,

{(b) ‘The: proposed~means of dlver51on,
construction, and operation of the
appropriation works are adeguate.

(¢} . The proposed use of water is a
beneficial use.

S o _14”
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5. The prima facie value of Applicant's Statements of
Claim for Irrigation having been overcome by other record
evidence (see Finding of Fact 9}, for purposes hereof and

purposes hereof only, each of the water rights represented by

gysaid Statements‘of“Claim (Nos W15928 T6H, W17B58~76H, W19708~

‘j76H and W1§709 76H} is rec@cnlzed as a water rlght for 10 M

‘5° The proposed use”of water, lrrlcatlon,:ls ‘a b@neflc‘@l

‘77f¢b¢mdﬁﬁwlthwthe;othex 1st right users on~the;uppernﬁulke~nltch~-

,ﬁhat'partvof his share of the lst water right which was

historically used for carriage; that those upper Burke Ditch
users with 1lst water rights are therefore entitled to the use of
such carriage water; that deprivation of any part of such

=15




carriage water will adversely affect at least those lst:riqht

users at the end of the upper Burke Ditch; and that Applicant =

_therefore must continue to make available to the remaining lst .

f'gh’,Baat 27/ ‘ ,
_5water4ls diverted under al”_rlghts 51multaneously, rl

~16—_~
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871 {1928). However, this case neither addresses nor resolves
whether joint users of a single ditch hold the carriage water in
common when their water rights derive from a single
appropriation.

9, A tenancy in common is that character of tenancy

whereby two or more persons own property 4in such a . mannexr . that

they have separate freeholds ‘dAnybut undxv;ded nossessxon of, the )

‘7lbenef1t.

'rlght 1s‘pre5umably able to bear, an fnelthe
ntitled to- compel smmultaneous diversion, regardless‘ £t

w7 -




water appropriated thereunder as tenants in common, there is "not
such a unity of possession between the parties as to render the

ownership of the right to use the water as that of tenants in

common. " {ocanougher v. Montana Life Insurance Co., 103 Mont.
536, 64 P.2d 846 (1936).

While it would thus appear that the interests of parties in
a common appropriation, used to irrigate separately owned parcels
 by means of a commen ditch; are considered entirely severél, it

vimust be p01nted out that the Court in Cocanougher dld not',ﬂi?»q

'succeedlng portion of’theqﬁater rlght relles on:the‘carrlage’ -

-1 8«




unlike the case where separately appropriated water rights are
conveyed in a single ditch, the original appropriation cannot be

considered as having included an allowance for such additional

carriage water as might be necessary to provide for the

iindi&iﬁualfconveyanCe;Cf’each'separate portion of the subdivided

ight to its field.

sion or reservation of -

nce ha§xp¢énf{ifiihyfadt\iﬁicduid"ﬁé}

= o great majority of land conveyances do iiot express the
. conveyance of the appurtenant water right in terms of a specific
- flow rate, e.g., "together with 20 m.i. of lst right water"';
rather, the water right is usually conveyed nonspecifically
by means of language such as "together with all tenements,
‘hereditaments and appurtenances thereto" or "together with all
water, .water rights, ditches, dams, flumes and easements
appurtenant thereto." Accordingly, absent evidence that a flow
rate has been specified in the conveyance, the Examiner presumes
that the water right was conveyed nonspecifically.

-1G



made for the differences in amount of carriage water necessary
based on the user's distance from the point of diversion.
Accordingly, certain shares of the 1lst r'ght (those furthest from
the headgate) do not include sufficient flow to carxy them
lndemendent of the carrlage watexr lncluded in the other portlons

af hefcrlglnal Water rlght, That such is “indeed the case here;;

qt) upﬁn SublelSlon of.a tract cﬂ‘5 1and w1th a water:

“< yr1ght appurtenant, the owner of -parcel A; whlch had historically

required more water per acre than parcel B, was entitled to
receive more water'perfacre than the owner of parcel B); see also
Anderson v. Cook, 25 Mont. 330 (1901) (where ownership of 2/3 of

the water right did not entitle such owner to remove 2/3 of the

-20-




water diverted, but only 2/3 of the noncarriage water diverted).
In other words, where there is no express division or reservation
of water in the conveyance, the interest conveyed is the amount
required to effect the purpose of “he right.

Here, because not every pro rata portion of the Ist right
contains sufficient carrviage water in itself for its effective
use, in order to meet the ”requlrements of each case“ rule stated,’

in Bu’l@rdlck ‘supra, each 1lst right’ owner on tne upp:r Burk“”v

-he exmstenue of carrlage requlcempnts should
in the Statements of Claim filed by the =
e ;. perhags by specificdtion of the rotation scheme
"has long been employed to meet these. requirements; or
otherwise. However, while only certain aspects of a water . rlght
= B routlnely set forth in a Statement of Claim, other

unspecified aspects may be just as important to the operation of
the right.

w3l-




property. Applicant obviously does not have the consent of the
other cotenants, and it appears that the commonly held lst right
carriage water cannot be partitioned without destroying its
character as such, thereby adversely affecting the cotenants.
Accordingly, all of the commonly held lst right carriage water
mast continue to be available for use in the upper Burke Ditch.,
(No similar provision need be made in case of the changes to be
: made to: Appllcant s 4th rlghts because Objecfors thh 4th rlghtsJ 

‘; did. not Sp@lelCally aver adverse effect thereto due to lass of

‘ ffocarr ge water as result of movzna:tug 4th r;ght W~'““

Lbdﬁnﬁs remalnlng on the upper Burke ditch, regardless of the

\mount?cf:water availabletfor the satisfaction of the right.
What percentage of the lst right was historically conveyed
i the upper Burke Ditch is unknown. Finding of Fact 11. The
~evidence is only sufficient to show that Applicant, Objectors
Gramza, Knutson, and claimants McDaﬁiel and Blatter presently

utilize the upper Burke Ditch (above and below the divider box)

«22m




to convey lst right water to their lands. Findings of Fact 6, 8,

13, 18, and 22. In other words, the total 1st right which this

'_vhecord shows to have been conveyed in the upper Burke Ditch is

: 4cfs or 51 2M.1.6 Applicant's proportion of the total

Accordingly, 1t isg concluded that Appllcant

utes 44, 5% of the. carrlage water, or 6 7 M.T. <Thls flow,f“

_bé&lnferxed therefrom. See ;Q‘the‘Matterloﬁ~thef

Mg§d¢w~gaké»Countgz Club Estates, Final Order (January 27, 1988) o

:'~atkpaa5. There is no evidence that Sheafman Creek is a losing :

6 If this is in fact an underestimate of the amount
of 1lst right water conveyed in the upper Burke Ditch, a
disproportionately large burden is placed on the Applicant.
However, as it is the Applicant who must prove no advexrse effect,
the only alternative would be denial of the Application.

[ N




£, stream between the old and new points of diversion (although a

substantial portion of its flow may be subsurface in some
reaches), and the mere fact, standing alone, that Applicant would

divert upstream of the old point of diversion is insufficient to

raise the issue of adverse effect due to carriage water losses in

the source itself, Mere speculation does not fulfill Objectorﬁs~(;

‘ burdén{cprroduction;‘ascqrdinqu,°there is no burden on

" Bpplicant to disprove the allega

~deprivation thereof hereunder ddésknatvanSﬁi ute an

'éd%érsé effect to theéir groundwater rights.



12. Having to view desolate waterless property, infested
with knapweed, or having to live next to dry property which
may perhaps even be a fire danger, is not an adverse effect
to a water right of the person concerned. Accordingly, the
Authorization cannot be denied on such bases. Section 85-2-402,
MCA.

13¢ Regarding the alleged adverse effect due to deprlvatlon

fof subsurface return’ flow to the source, the Examlner hclds that




This Examiner has previously held that the fact of

irrigation of lands immediately adjacent to the source is

sufficient to justify the inference that there is subsurface

. return-flow to the source.

7 The subsurface supply of a stream, flowxng through"
5031 and rocks congtituting the bed of the stream, isia
wart of the stream as:is the surface flow and is snbject,;‘ 1e
sawe rules: Smith v. Duff, 39 Mont. 382, 390, 102 P. 984 (1909)
The underflow of a stream often includes: water moving in lateral
extensions of the water bearing material on each gide of:the
surface channel. Larson v. Apollonio, 5 Cal.2d 440, 444,

55 P.2d 196 (1936).

26~



‘jstandlng alcne, 1s not suffACLent to justify the inference that

i'tbere 13 subsurface retuzn flow.

Y naly51s set forth above. There

DlLCh, lS moot. Vsee7C@g¢1u5iqniof¢

“:Sflow resultlng from the exerc;se of. Appllcant 8 rlghts (Flndln”

of Fact 31), therefore, the allegation of adverse effect due to .
losg thereof is without basxs. |
16. The proposed means of diversion, construction, -and
operation of the appropriation works are adequate. Finding of
Fact 33.
WHEREFORE, based on the foregoing, the Examiner propounds

the following:




IROPOSED ORDER

Subject to the terms, conditions, restrictions, and

,limitations set forth below, Application to Change of

_Appropr;arlan Water R;ght No, G15928 76H be granted to Samuel T

E",‘:‘I'h.m Change Authorlzatlon 18 -issued subject to the followxng,

express terms, COHdlthﬂS, restrictions and limitationss:

A, Any rights evmdenced herein are subject to all prior and

existing water rights, and to any final determination of such

rights as provided by Montana Law. Nothing herein shall be

28—




P construed to anthorize Appropriator to divert water to the
detriment of any senior appropriator.
B. [Issuance of this Change Authorization by the Department

shall not reduce Appropriator's liability for damages caused by

the exercise of this’AuthOrization, nor does the Departmeﬁt, in

lssnlnq thls Authorlzatlon acknowledge any liability: ﬁor damages;

'caused by:the exercise hereof e 1 _such damagec are a

qand Lhe lenqth*r

at¢w ch‘sald water lS d;vertec

‘-‘gmekwa ter lu dlverted on that date._ Approprlatcz shall

supply such reuoxds to the Department ‘on demand




NOTICE

~This proposal is a recommendation, not a £final decision.

"All partles are urged to review carefully the terms of ‘the -

fproposed order, lncludlng the legal land descrlptlona; Any party;

T‘becrxon 2 4~ 621(1), MCA. ertten requests fcr an ora'

‘must specmflcally set forth the . party 8 exceptlons tc ther

‘proposed decision.




%

Oral arguments held pursuant to such a request normally will

be scheduled for the locale where tlLz contested case hearing in

~this maﬁterfwas held. However, the party asking for oral

argument may request a dlfferent location at the time the

*except;on ls f;led.,

cision was. duly,
s or addresses th

1 and “”‘Allred Dwayne and Evelyn Klinger
w .- Box 66 ' 345 Knapweed Lane o
‘aPlnesdale, NT 59841‘ Victer, MT 59875

Sharon K. Mathews Eleanor~and Patricia Mooxe
385 Knapweed Lane 341 Bourne Lane
Victor, MT 59875 Victor, MT 59875

et
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o

jP'O ‘Box 871

Don and Karen Blatter
557 Bourne Lane
Victor, MT 58875

Roger and Barbara Ryan
John L. Ryan, Jr.

1829 Queen Anne Avenue N
Seattle, WA 898109

Norman E. Allison

350 sheafman Creek Road
Vlctor, MT 59875

Robert Brandbc

'Qn,’MT 59725

yifvlctor, MT 59875

‘*Leslle and: Agnes Golden

NW 16 Meadow View Lane
Victor, MT 59875

‘Stevensville, MT 59870

Robert and Marlene Takle
24990 Skyland Road
Los Gatos, CA 95030

D. Clarke Pile
SE 324 Cartwright Way
Hamilton, MT 59840

Charles and Shirley Wheat
447 Sheafman Creek Road
Familton, MT 59840

Luverne Mcllree
P.0. Box 585

P.0. Box 336
Victor, MT 59875

Alice M. Bryant

'SE 380 Skalkaho Road

Hamilton, MT 59840




‘Barbara J. Alarcon
477 Bourne Lane
Victor, MT 59875

Ted J. Doney

Doney and Thorson

P 0. Box 1185
‘Helena, MT 59624-1184

Henry and Jeannette Winters
423 Sheafman Creek Road
Hamilton, MT 55840

C.I. Hendricks
P.0. Box 94¢
Hamilton, MT 59840

lasquia,gMTQSQQOE}» 




e IR 5. G

BEFORE THE DEPARTMENT ¥ s
OF NATURAL RESOURCES AND CONSERVATION
OF THE STATE OF MONTANA

LA R A B N B R K R JEE TR IR I N O T O G

IN THE MATTER OF THE APPLICATION
FOR CHANGE OF APPROPRIATION WATER

)

) FINAL ORDER
RIGHT NO. G15928-76H BY SAMUEL T. )

)

AND VIRGINIA ALLRED
****************t**'k
On June 8, 1989, the Department Hearing Examiner submitted a
Proposal for Decision in this matter. The Proposal recommended
granting the Application for Change of Appropriaﬁion Water Right
except for 6.7 M.I. to remain in the Upper Burke Ditch as carriage
water for other water users on that ditch. Objector Ray Gramza and

Darlene Gramza filed exceptions to the Proposal and requeéted that

oral arguments be held. An oral argument hearing was held before the .

Assistant Administrator of the Water Resources Division on September
6, 1989. Presént at the hearing were the Applicant Samuel T. Allred
and his attorney, Ted J. Doney. Objectors Ray and Darlene Gramza
appeared by and through Walter Congdon, attorney at law. Other
Objectors at the hearing were Miles S. Knutson, Leslie Golden, and
Rhonda Gividen. Mike McLane from the DNRC Missoula Field Office, and
Faye Bergan from the DNRC legal staff were also present at the hear-
ing. L
The exceptions filed by Objector Gramza contend that there are
two issues concerning carriage water that the Proposal for Decision
does not correctly deal with. They assert that the Proposal for
Decision does not address the rotation system historically used to

exercise water rights, and that the Proposal does not consider

ETa ifjw;‘%’
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carriage'water necessary to exercise fourth rights. ﬁssantially, the
Gramzas want to require carriage water from the fourth right to also
be left in the Burke ditch. Objectors Xnutson, Golden, and Gividen
made similar arguments at the oral argument as well.

' Objector Gramza argues that there have been problems with the
operation of this irrigation diversion and other irrigation diversions
on Sheafman Creek, which have resulted in all of the Objectors having
difficulty in procuring water to which they are entitled under their
water rights. Objector Gramza asserts that the Proposal for Decision
should be modifiedvto include a finding and conclusion that during
times of low flow, parties having first and fourth water rights have
participated in a rotation or sharing arrangement as well as’%ro‘tﬁtaml@“”*
shares during times of water shortages.

The record does reflect that the Objectors participate in a
rotation and sharing system when water becomes short. That fact
however. is not relevant tovthese procéedings and not making a finding
concerning this does not materially change the outcome.

“ At the hearing the Objectors 4id not object on the basis that
fourth rights would be adversely affected, only first. A review of
the transcript reveals that the Findings of Fact as proposed by the
Héaring Examiner accurately reflects the nature of the objections
raised. The Objector Gramza testified that impacts occur during "low
water” and gave examples of impacts of the first right only. Other
Objéctors testified about impacts during low water but did not specify

whether the impacts were to their first or fourth rights or both. The

Hearing Examiner did not'overlook the testimony of the Objectors in ’

Lot wl g
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this matter and specifically concluded that "[n]o similar provision
need be made in éase of the changes to be made to Applicant's 4th
rights because Objectors with 4th rights did noﬁ specifically aver
adverse affect thereto due to loss of carriage water as a result cf
moving the 4th right.® Conclusion of Law No. 9. Only issuas and )
factual information raised during the contested case hearing will be
considered during the final decision-making process. ARM
36.12.229(2)(&). - The Findings of Fac£ in the Proposal for Decigion
are based on competent substantial evidence and will not be rnodified
or rejected. Section 2-4-621(3), MCA.

In a similar arqument, the exceptions filed by Objector Gramza
allege that Finding of Fact No. 23 should be amended. Proposed
Finding of Fact No.v23 provides that Objectors Gramza, Gividen,
Golden, Knutson, Trotter, and OML allege that the proposed change in
the point of diversion of the fifst right water will adversely affect
them by depriving them of carriage water. Objector Gramza alleges

that this Finding be amended to provide that there are alleged

problems of loss and shortage of water with both the first water right

and the fourth water right. They contend that testimony at the
hearing indicated that shortages of fourth right water also created
problems fbr a number. of Objectors, including those who had first and
fourth water rights and those who had just fourth water rights.

The record shows that no Objector claimed jJust fourth water

rights. The testimony of Raymond A. Gramza is that he claims first

and fourth water rights. (Tr. p. 128.) Chuck Gividén claims a part

of a fifth right for irrigation and stock. (Tr. p. 245.) Les Golden

3
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claims a first and fourth right for irrigation as well as a stock
right from the Burke Ditch. (Tr. pp. 280-281.) Miles Knutson claims
first and fourth water rights. (Tr. p. 282.) Tim Trotter claims
first and fourth water rights. (Tr. p. 209.) Otis Kline, on behalf
of O.M. Lord Investment Company, claims 20 M.I. of first water right.
(Tr. pp. 254-280.) '

The water right position of first, fourth, and fifth rights for

Gramza, Gividen, Golden, Xnutson, Trotter, and OML are correctly
identified in Findings of Fact Nos. 13, 15, 17, 18, 14, and 21 respec-
tively. Finding of Fact No. 23 is reasonably based on the testimony
given. Judgment was required by the Heafing Examiner as to what was
meant by affect during "low water flows." However, thae Hearing

ICxaminer's Findings are reversed only if they are clearly erroneous.

1, 200 Mont. 421
(1982). A finding is clearly erroneous if a "review of the choquw;%mgggaé
leaves the court with the definite and firm conviction that a mistake

has been committed." W A .. B f _Pers ’

Mont. ___, 676 P.2d 194, 198 (1984). 1In this case judgments made by

the Hearing Examiner are well reasoned and supported by the record and

Finding of Fact No. 23 and not clearly erroneous, and will not be

modified or rejected. Section 2-4-612(3), MCA.

The Objector Gramza states that Conclusion of Law No. 7 should
include language that removal of the fourth water right will adversely
affect the Objectors as well, based on their testimony. They contend,
the Applicant should make fourth water right available to the

Objectors for carry water.
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The Findiﬁgs of Fact as proposed by the Hearing Examiner are not
clearly erroneous as discussed above so making alternate Findings of
Fact to support the proposéd,Conclusions of Law as suggested by the
Objector's cannot be done.

The Objector Gramza asserts that Conclusion of Law No. 9 should

be amended to provide that the fourth water right was originally

controlled by one entity, and that it should be treated identidally..in

the manner the first water right is being treated. They éontend that
this is sﬁpporﬁed by the Objectors testimony at the hearing and a
result of the water shortages evidenced at the hearing.

The Hearing Examiner correctly decided that the Objectors did not
object to the changes on the basis that they needed'the carriage water
from the fourth right. As discussed above, the record does not '
support a conclusion as proposed by the Objector.

The Objector excepts in that Finding of Fact No. 9 should be
amended to provide that the present site of use is 40 acres in size
rather than 20 acres in size. The Applicant agrees that this Finding
is in exror. ‘

The reference to 20 acres current place of use in Finding of Fact
No. 9 is in error and is hereby amended to read 40 acres in size.

The Objectors state that Finding of Fact No. 8 (actually should
be 28) should be amended to provide that as ditch flow increases,
seepage from the ditch increases because the Findings relate to the
bottom of the ditch. Finding of Féct 28 states§ "Howard Newman
measured total seepage loss in the upper Burke Ditch at approximately

15 M.I. Newman's measurements were taken at very low diverted flows.
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Aecording to Newman, with increasing diverted flow, the total amount
of seepagelloss will increase with the wetted perimeter; however, tﬁe
amount of loss probably won't go up 'either linearly or
exponentially'. Therefore, he concluded that the rate of seepage loss
is ‘'for all intents and purposes relatively constant' for all rates of
flow." | |

A review of Newman's testimony shows that the Finding of Fact No.
28 is accurate and is not in error. Mr. Newman's opinion relates to
the full ditch rather than just losses from the ditch botiom. At
hearing Mr. Newman stated that “"the ditch losses basically given that
you're at relatively bank full stage, are probably going to be fairly
constant, and if you can add water to or subtract from, you're pro-~
bably not going to change that rate of loss much at all." (Tr. p.
174). Kr. Newman clarifies the statement further by stating that for
lower flows of water the seepage is constant but at low flows the
seepage loss is going to be proportionately greater than it will be at
high flows. (Tr. p. 182,) The Hearing Examiner in Finding of Fact No.
29 welghed the testimony of Roger DeHaan (referenced in Finding ef e
Fact No. 27) and Howard Newman and ruled that Newman's assessment of
the ditch is based on a more thorough examinafion and was the more
convincing. It is the duty of the Hearing Examiner to weigh and
balance evidence and testimony in meking findings of fact. The
Hearing Examiner's findings of fact are reversible only if they are
clearly erroneeus. My review of the record shows that Finding of Fact
No. 28 is based on substantial credible evidence and is not clearly

erroneous, and is accepted as proposed.



Objector Gramza feels that a Finding of Fact should be added
noting that both experts testified that water in the ditch is
recharged from a pond adjacent to the ditch upstream from the
Applicants' property, which pond may mitigate seepage losses which
occur in the ditch. The Objector contends the Finding should fuirther
incorporate the testimony that the pond does not have a valid permit
from the Department at this time, although application has been made
for one.

There was considerable discussion throughout Mr. Newman's
testimony concerning the influence of the pond on the seepage measure-
ments and loss estimates. (Tr. pp. 174-201.) Mr. Newman specifi-
cally stated that whether the pond was mentioned or not, the niimbers = %%
properly represent what has happened in the ditch as a result. (Tr. p.
201.) Finding of Fact No. 29 sums up the testimony of Newman and is
the Hearing Examiner's assessment of the ditch losses including

influences such as the pond. The additional suggested finding is not
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necessary since the influence of the pond is summed up in Finding of

Fact No. 29. The Objector presented no arguments as to the relevance

e e 8, M e

of whether the pond has a valid water use permit from the Department

to this matter and I fail to find any from my review of the record.
The Objector Gramza asserts that Conclusion of Law No. 10 should

be amended to be consistent with Conclusion of Law No. 9, in that i

carriage water in the Creek should be treated similarly to the

carriage water in the ditch, for the first water right and the fourth

water right. He asserts in his exceptions that since the ditch does

clearly lose water due to seepage, and is located on similar topo-



graphy and similar terrain and soil type, indicates that the Creek
does lose water. They contend that a substantial portion of the
Creek's flow is subsurface in some stretches indicates that carriage

K4 e
water is needed to move the water to the original point of diversion

B
and is important to the Objectors' enjoyment of the first and fourth
right water.

The Hearing Examiner concluded that the Objectors did not meet
their burden of production on this issue, and therefore no conclusions §
can be made regarding seepage losses in the stream. The Objectors'
parallel drawn between the ditch and the Creek in the exception is not
supported by any reference to the record and is therefore accorded
1ittle attention. See, ARM 36.12.229. My examination of the record
reveals that the Objectors neither raised the issue nor presented
evidence concerning the impacts of the proposed change on the Creek.
This is supported by the fact that at nearly the end of the hearing
Lee Yelin testified that he had heard no testimony or study concern-

ing whether or not the Creek is a gaining or losing stream. (Tr. pp.

e i, £ e A O o R g ‘

259-260.)

The Objector Gramza states that the proposed means of diversion,
construction, and operation of the appropriation are not adequate
contrary to Finding of Fact No. 33 and Conclusion of Law No. 16. He
asserts that the evidence at the hearing indicated a problem with

allocating water at the diversion sites and that the Applicant has not

?aﬂxx‘

provided for utilization or pro rata sharing of less than the Fullus ooomt:

amount of the first right water.




The Objector Gramza fails to cite any specific evidence to
support his argument. Alleged problems with allocation of water are
not related to this issue. The Applicants' choice to participate in a
water right sharing or rotation is not a factor in the evaluation of
this application for change in point of diversion. also, there is no
evidence concerning inability of Heckathorn Ditch to perform its
intended function and therefore I adopt Finding of Fact No. 33 and the
subsequent Conclusion of Law No. 16 as proposed.

The Objector Gramza states in his exceptions that the proposed
Order should be amended to provide that the remaining water right
appropriators of the first water right and the fourth water right
should have first priority to‘the carriage water necessary to utilize
their ditch before the Applicant is entitled to divert water at the

upstream point.

As discussed already the record cannot support the proposed

modification. The Applicants are restricted in the amount of wgier*w“'"W*“?ﬁm

they can divert of the first right to 13.3 M.I. when the first righ:
users on Burke Ditch are using water. If neither the Gramzas nor the
other first right water right users on Burke Ditch are using water,

then the Applicants may divert the entire 20 M.I. of the first right.
If and when there is insufficient water in Sheafman Creek for both the
Applicants and the other first right users, then each user will be
entitled to divert the proportionate share based upon the flow rate of
each water right (now 13.3 4.I. for the Applicants) or by their own

choice enter into a rotation and sharing arrangement. There is no

f
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need to amqnd the Proposed Order since it is readonable based on the.
record. -

- Upon review of the evidence herein, consideration of the excep-
tions, response to those exceptions, and oral argument by the parties,
the Proposed Findings of Pact as amended herein and Proposed

Conclusions of Law as proposed of the Hearihg Examiner are hereby

adopted.

WHEREFORE, based on the foregoing, the record herein, thé’Dep5Y%4”“’

ment makes the following:
ORDER ,

Subject to the terms, conditions, reetrictions, anG limitations
set forth below, Application to Change of Appropriation Water Right
No. G15928-76H be granted to Samuel T. and Virginia Allred to change
the point of diversion and place of use 6f 13.3 M.I. up to 84.92 acre-
feet per annum of Sheafman Creek water claimed pursuant to Statements
of Claim Nos. W17858-76H and W19709-76H, and to change the point of
diversion and place of userf.gg_ggI. up to 162.75 acre-feet per annum

of Sheafman Creek water claimed pursuant to Statements of Claim Nos.

w15928-768 and W19708-76H, and to change the point of diversion and

place of use of all water claimed pursuant to Statement of Claim No.
W15930-76H, as follows: the point of diversion from the headgate of
the upper Burke Ditch located in the NE%SE%NW% of Section 27, Township
7 North, Range 21 West to a point located in the SWXNEXNW% of Section
28, of said Township and Range; the place of use from 20 acres located
in the EXNW4NW% and 20 acres located in the WNEXNW% of Section 26,
Township 7 North, Range 21 West to 35 acres located in the SEXSEX of»
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Section 28, and 5 acres located in the NE%NE&NE& of Section 33, all in
said Township and Range.

This Change Authorization is issued subject to the following
Vexpress terms, conditions, restrictions and limitations:

A. Any rights evidenced herein are subject to all prior and
existing water righte. and to any final determination of such rights
as ptovided by Montana Law. Nothing hereiﬁ shall be construed to
authorize Appropriator to divert water to the detriment of any sernior
‘Vteappropriator. '

't B. Issuance of this Change Authorization by the Department shall
:fnot reduce Appropriator 8 liability for damages caused by the exercise
"\ﬁfofethia Authorization, nor does the Department, in issuing this

| ’“Aethortzation acknowledge any liability for damages caused by the
‘exercise hereof even if such damages are a necessary and unavoidable

- consaquence of same.

| C. Appropriator shall in no event cause tc be withdrawn from
the rource of supply more water than is reasonably required for the
ﬁjpurposes provided for herein.

: -D.  Appropriator shall authorize and allow the remaining 186“"
?jiweter right appropriatora, who remove water from the upper Burke Ditch
b“:at a point below the divider box therein, to divert the 6.7 M.I. of
ffgf 1et right water, claimed under Statements of Claim Nos. 17858-76H and

19709-76H, but for which no authorization to change has here been

grented, at the original point of diversien for continued use by said

appropriatoxs as carriage water for their water rights.
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E. Appropriator shall maintain an adequate flow measuring
device at or near the headgate of thne new point of diversion, and
shall record each date on which water is diverted pursuant hereto, the
rate at which said water is diverted, and the length of time water is
diverted on that date. Appropriator shall supply such records to the
Department on demand. :

The Department's Final Order may be appealed in accordance with
the Montana Administrative Procedure Act by filing a petition in the
‘appropriate court within 30 days after ser&ice of the Final Or&er.an=kwwaﬂgwg;

Dated this 5/ day of February, 1990.

Department of Natural Resource
and Conservation

1520 East 6th Avenue

Helena, Montana 59620

(406) 444-6610

CERTIFICATE OF SERVICE
This is to certify that a true and correct copy of the foregoing

Final Order was duly served upon all parties of record at their

_ address or addresses this { — day of February, 1990, as follows:

Samuel and Virgihia Allred ~ Dwayne and Evelyn Klinger P

P.O. Box 66 . 345 Knapweed Lane |
Pinesdale, MT 59841 Victor, MT 59875 :
Sharon K. Mathews Eleanor and Patricia Moore
355 Knapweed Lane 341 Bourne Lane
Victor, MT 59875 Victor, MT 59875
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